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l.  Introduction

It has now become well-settled that Mr. FitzGerald has rightly pointed out about the
importance of Corporate Social Responsibility (CSR). It bears seminal importance not only
for the company and the stakeholders but for the society as a whole. CSR decision has
been taken by the company for the development of the society and it acts as a medium to
connect the company with its customers or clients very easily. This enhanced connectivity
of the company with its customers may increase the sale and profit of the company. CSR
builds a positive image of company in the market. It changes the public perception towards
the company which in turn enhances client confidence . CSR activity increases the
connectivity of the company with the community and it in turn widens the opportunity of the
employees of the companies to interact with potential customers and helps in marketing
the product of the company . Employees of the company, generally, perform better when
they engage themselves in socially responsible activities. When employees engage in
social welfare activities, it is seen that they become more innovative and creative for the
company and hence CSR enhances the skill of the employees . Again, the Business
Judgment Rule (BJR) protects a decision of a corporate board of directors from a fairness
review unless a strong complaint provides sufficient evidence that the board has breached
its fiduciary duties or the decision-making process is tainted with evil intention . The rule
protects officers and directors from liability where they have made decisions in good faith
and using appropriate procedures, even if those decisions turn out to be poor or unwise.
Directors eligible for protection under the BJR are not liable for breaching duties of care
merely because they have made mistakes . In order to avail the protection of BJR, the
directors must fulfil certain conditions. However, the decisions to invest in CSR activities
are taken by the directors. Again, Business Judgment Rule also talks about the mechanism
to protect the Directors and Officers of the company from the liability of wrong decision
making. There is a close connection and relation between CSR and Business Judgement
Rule.
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The paper intends to establish the relationship between CSR and BJR in corporate
governance. The authors have discussed the definition, origin and development of the concept
'Business Judgment Rule'. The paper also highlights judicial developments relating to the
concept 'BJR' and finally the paper also gives some suggestions along with conclusion.

Il. Definition, Origin and Development of the Concept of ‘Business Judgment
Rule'-

Business Judgment Rule (BJR) protects the interests for Directors and Officers of the
company. It helps to protect the Board of Directors from frivolous legal allegations against
their activities and decisions. Directors have fiduciary relationship with the company.
Fiduciary relationship includes duty of care and duty of loyalty. Directors discharge their
responsibilities in the best interest of the company. They carry on their functions as agent
of the Company. But, in spite of taking outmost care and discharging responsibilities in
good faith, company may suffer loss. In this situation, directors and officers may be implicated
and accused for the failure of the company. This may deter the directors and officers to
take decisions freely in the interests of the company. Fear of punishment may prevent
officers and directors to discharge their duties freely and in the best interest of the company.
Business Judgment Rule (BJR) has been introduced to rescue the directors and officers
from this fearful situation at the time of discharging their duties.

Business judgment Rule says that business decisions are outside the review of the
court or tribunal where the board of directors acts in good faith and in the best interest of
the company and in a manner that a reasonable person would act under similar
circumstances. This rule makes officers, directors, managers and other agents of corporation
immune from liability to the corporations which are within their authority and power to make
when sufficient evidences prove that the transactions are made in good faith and in the best
interest of the company. Directors are considered as the brain of the company and they are
responsible to manage and direct the affairs of the corporation. They very often have to take
the difficult decisions regarding whether to acquire other business or sell assets or purchase
land, building and other assets or expand the existing business orissue shares and dividends
or file suits against third parties or not etc. They may also face potential hostile take overs
by other competitors in the market. To help the directors and officers face these challenges
without fear of liability, courts have given protections and defenses to the decisions of
directors and officers.

The concept of BJR was originated in Otis Case in 1945. In this case, shareholders
alleged that corporate directors failed to obtain the best price available in the sale of securities
by dealing with only one investment house and by generally neglecting to "shop around" for
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the best possible price, resulting in a loss of nearly half a million dollars. The federal
District Court in USA held that although the directors chose the wrong course of action,
they acted in good faith and therefore were not liable to the shareholders. The court also
added that "mistakes or error in the exercise of honest business judgment do not subject
the officers and directors to liability for negligence in the discharge of their appointed duties".

Business decisions are very important for the companies, most of the time it involves
uncertainty and huge risks. All the decisions of the directors may not always result in
benefit to the corporation. Some of these may result in losses to the corporation. As a
result of the loss, directors may be liable to compensate the corporation. The concept of
Business Judgement Rule (BJR) has been introduced to save the directors, officers and
agents of the company from liability when they discharge their duties with absolute care
and in good faith. It helps the directors to protect and promote the full and free exercise of
the managerial powers of the directors. In BJR, it is presumed that during business decision,
the directors of a corporation acted on an informed basis, in good faith and in the honest
belief that the action taken was in the best interest of the company. The burden is on the
party challenging the decision to establish facts rebutting the presumption. The justification
behind BJR is to provide a safe harbor to the directors and officers from their personal
liability for breaches of the duty of care and diligence in relation to honest and rational
business judgement. However, following conditions must be satisfied:

a) There must be 'business judgment'-

The word 'business judgment' indicates any decision to take or not to take action in
respect of a matter relevant to the business operation of the corporation. The term judgment’
means the decision whether to do or not to do something or to vote for or against a proposal.
There must be a judgment in the decision-making process. The judgment must have a
connection to the business operations of a company.

b) Business Judgment must be made by Directors or Officers of the company-

Company is an artificially created legal person. Directors are the brain of the company.
Success and failure of the company depends upon the efficiencies of the directors. They
take the decisions of the company in the best interest of the company. In order to make a
judgment as business judgment, the judgment must be made by the directors or officers of
the company.

c) The directors or officers must have a duty of care and diligence-

Directors have fiduciary duties towards the corporation. Fiduciary duty includes duty
of care and duty of loyalty. Directors or officers must have a duty of care and diligence
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towards the company. The duty of care necessitates that a director must exercise his
powers in good faith and in the best calculated manner, taking into account both the short-
and long-term consequences of his acts, to promote the success of the company for value
addition of the company.

d) Decision must be made in Good Faith-

The directors must make the decision in good faith. A decision is taken in good faith
if it is not backed by evil intention. Directors must take the decision in the best interest of
the company. During the decision-making process, they should not fulfill their own interests
at the cost of the interests of the company.

e) Business decision must be taken on informed basis-

Directors must take the decision on an informed basis. Duty of care can only be
successful if the decisions are taken on an informed basis. They must verify all the aspects
of the issue before taking any final decision. The quantum of decision will depend upon the
nature of the decision, subject matter and complexities of the of the matter. A director
should be informed about the business reasons for the transaction, impact of the transaction
on the shareholders, employees, customers and other constituencies and fairness of the
transaction.

So, a director can be protected by the BJR only when the above prerequisites are
satisfied and fulfilled.

lll. Judicial Approach about Business Judgement Rule-

In Peoples Department Stores Inc. (Trustee of) vs. Wise Hon'ble Supreme Court
of Canada held that "Directors and officers will not be held to be in breach of the duty of
care u/s 122(1)(b) of the Canada Business Corporation Act, if they act prudently and on a
reasonably informed basis..."

In ltak International Corp. vs. CPI Plastics Group Ltd , it was held that to take advantage
of the business judgment rule, there must first have been a genuine exercise of judgment.

In Aronson vs. Lewis , Hon'ble Delaware Supreme Court held that BJR creates a
rebuttable presumption that "in making a business decision the directors of a corporation
acted on an informed basis, in good faith and in the honest belief that the action taken was
in the best interests of the company. This policy puts the onus on plaintiffs to produce
evidence of fraud, bad faith or self-dealing on the part of the directors. Without such evidence,
court will refrain from second guessing the directors."

In Grobow vs. Perot , Hon'ble Supreme Court of Delaware has given a guideline for
satisfaction of Business Judgment Rule (BJR). Hon'ble court held that in order to apply
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Business Judgement Rule, directors in a business should:

i. actin good faith,

ii. actinthe best interest of the corporation;
iii. actonaninformed basis;

iv.  notbe wasteful;

V.  notinvolve in self-dealing transactions.

In Smith vs. Van Gorkom Hon'ble court held that directors will be liable when evidence
was presented that they reached a decision to sell a company at a particular price after
hearing only a 20 minutes oral presentation regarding the sale. The court also noted that
the directors had received no documentation indicating that the sale price was adequate
and had not requested a study to help them determine whether the price was fair or not.
Hence the directors were held liable to the shareholders for negligence because they failed
to adequately inform themselves and had not engaged in a sound judgment process.

IV. Dynamics between Corporate Social Responsibility and Business Judgement
Rule-

Corporate Social Responsibility (CSR) is a self-regulating business model that helps
a company to be socially responsible and accountable to it . It is a business model by
which companies make a concentrated effort to protect and preserve the environment .
Business and society are inter connected and inter dependent to each other. One cannot
survive without other. But, very often business houses think that profit maximization is the
only aim of the business ignoring its responsibility towards the society. Milton Friedman
said that" the only one responsibility of business towards society is the maximization of
profits to the shareholders within the legal framework and the ethical custom of the country".
CSR is a commitment to improve community well-being through discretionary business
practices and corporate resources . CSR helps in improving public image of the company,
increasing brand awareness and recognition, decreasing cost of the product, advantaging
the company over competitors and increasing customer and employee engagement. It can
help the company in improving its goodwill in various ways.

However, board has an important role in the CSR activities of the company. Board of
Directors is responsible for managing the governance, culture and management of CSR. It
is the responsibility of the directors to ensure that an effective corporate governance structure
is prevailed in the company. Board approves the CSR strategy, its budget, plans and
corporate strategies. It ensures that the company follows an efficient corporate governance
structure ensuring that CSR activities are carried on maintain highest ethical standards .
Boards do also evaluate the social, ethical, and environmental impact of CSR activities and
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monitors it. Board plays the role of direction setting of the company through which CSR
activities are carried on, measured and implemented .

The principles of Business Judgment Rule have a direct connection with the CSR
initiatives of the companies. Business Judgment Rule protects the directors from their
liability which arises out of intentional wrong decision making. During the implementation
of CSR activities, Directors have to take various important decisions. They have to bear the
risk of their erroneous decision which results financial loss of the company and that may
make them liable finally. BJR may give them freedom to take sensitive and risky decision
if the decision is taken in the best interest of the company and in good faith. They enjoy
greater business autonomy in taking important decisions. BJR gives them a 'safe harbor'
from personal liability in relation to honest, informed and rational business judgments .
BJR contains few criteria which may influence CSR- motivated decision making . Principles
of BJR may help to implement CSR more accurately and effectively. If the directors implement
CSR principles keeping in mind the basic elements of BJR it will be more fruitful and
effective. BJR helps the corporation and Board to adopt and implement what is the best
interest of the corporation. Generally, CSR-motivated behavior often involves non-commercial
considerations. There is no personal profit-making intention of the directors behind CSR
activities. BJR also based on the same philosophy that the absence of conflict of interest
in the decision-making process of the directors.

V. Conclusion and suggestions-

From the above discussion, it becomes evident that Corporate Social Responsibility
is 'sine qua non' for the corporate houses today. It does not benefit the company and its
stakeholders only but to the society at large. The decision about the Corporate Social
Responsibility is generally taken by the Directors of the company. In fact, company is an
artificially created legal person. It needs human agency to discharge its functions throughout
the year. Directors are those human agencies. They are called as the brain of the company.
They play various roles at different points of time. Sometimes they are called as agents,
sometimes they are called as officers of the company, they are also called as trustees and
managing partner of the company. In fact, they have fiduciary relationship with the company.
They play very important role in all most all decision making of the company. They are
expected to discharge their duties with full care and loyalty. But, in spite of taking all
reasonable care, their decision may be erroneous and as a result of which company may
suffer financial loss. But business judgment rule says that if they take the wrong decision
without any evil intention and in outmost good faith and also in the honest belief then they
may be excused from their liability. This BJR gives freedom to Directors to take various
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decisions without fear of liability. BJR also protects the directors from taking wrong decision
about the investment in CSR of the company. During the decision-making process about
the CSR, BJR helps the directors and encourages them to take risky decision as well.
Hence, there is a positive relationship between CSR and BJR of the company. BJR helps
directors to take final decision about the CSR of the company. However, directors must
take the decision about CSR keeping in mind the elements of BJR. Thus, the authors
endorse the view that all the conditions of BJR must be satisfied in order to avail the benefit
of it. Board takes all the decision including the provision of fund for CSR and management
of CSR etc. These decisions must be taken prudently and with outmost care and diligence.
If the principles of BJR are followed properly then the decisions about CSR will also be
accurate and effective and which in turn will make the company profitable and it willincrease
the goodwill of the company at the same time.

References :

1. Winnie Ellis-Hall, "The Importance of CSR and why a Company should embrace it",
available at: https://www.drpgroup.com/en/blog/the-importance-of-csr-and-why-a-company-
should-embrace-it (last visited on March 12, 2022).

2. Ibid.
3. Ibid.

4. Bernard S. Sharfman & R Street Institute, "The Importance of the Business Judgment
Rule", available at: https://Corpgov.law.harvard.edu/2017/01/19/the-importance-of-the-
business-judgment-rule (last visited on March 12, 2022).

5. Lawshelf: Educational Media, "The Business Judgement Rule and the Fiduciary Duty
of Care", available at: https:/lawshelf.com/shortvideoscontentview/the-business-judgement-
rule (last visited on 12-03-2022).

6. Otis & Co. vs. Pennsylvania R. Co., 61 F. Supp. 905 (D.C. Pa.1945).
7. (2004)3 S.C.R.461.

8. (2006)20 B.L.R.(4th) 67, June 21, 2006(2006 Can. LIl 22117).

9. 473A.2nd 805, 812(Del.1984).

10. 539A2nd 180(Del 1988).

11. 488A2nd858(Del.1985).

12. Jason Fernando and reviewed by Gordon Scott, "Corporate Social Responsibility
(CSR)", available at: https://www.inrestopedia.com/terms/c/corp-social responsibility.asp
(last visited on March 13, 2022).



South India Journal of Social Sciences, Vol. XX No. 1 53

13. Ibid.

14. UK Essays, "A definition of Corporate % 20 Social Responsibility Management Essay",
available at: https://www.ukessays.com/essays/management/a-definition-of-corporate-
social-responsibility-management-essay.php. (last visited on March 10, 2022).

15. Ibid.
16. CSR, "The Board and its role in CSR: An Overview", available at: https://

www.csr.com.au/investors-and-news/corporate-governance/board-charter (last visited on
March 11, 2022).

17. Humphry Hung, "Directors Role in CSR: A Stakeholder Perspective"103 Journal of
Business Ethics: Springer 390 (2011).

18. Nigel Wilson, Corporate Social Responsibility, "The Business Judgment Rule and
Human Rights in Australia- Warm inner Glow or Warning the Globe" 38 Monash University
Law Review 156.

19. Ibid.



